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THE 5 TYPES OF EMPLOYEE INCENTIVE PLANS IN THE
NETHERLANDS

If you are reading this, chances are that you're in an early or more advanced train of thought about Incentive Plans
in the Netherlands. You may be involved on the extending or the receiving end, and either way, you would be
right to consider such an intricate staff involvement scheme. Why? Extensive research shows that employee
engagement and ownership schemes, in the broadest sense of the word, benefit both the company and the
involved staff member. So to give you reason to continue reading, we first set forth some testimonials to Employee
Incentive Plans, Employee Ownership or 'Shared Capitalism' Plans from the world of Science.

[IG:] @cottonbro]

Benefits for the Company:

The National Center for Employee Ownership maintains a great website with the best testamental papers that
science has to offer. And although the Institute's name shows its preference, the quoted independent science
supports a number of encouraging observations, of which the following stand out from a company perspective:

Companies with broad-based plans saw productivity rise 20% to 33% above comparable firms after plans were
implemented, with medium-sized firms at the higher end of the scale.

[James Sesil and Maya Kroumova, "Broad-Based Stock Options Before and After the Market Meltdown," Rutgers
Working Papers, 2002.]
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ESOPs led to an 8.12% increase in Tobin's Q relative to the industry median (the ratio of the company's stock value
to its book equity value).

["Employee Capitalism or Corporate Socialism? Broad-Based Employee Stock Ownership," E. Han Kim of the
University of Michigan and Page Ouimet of the University of North Carolina, paper for American Finance Association
2010 Annual Conference.]

Companies in three-year post-plan period compared to before and after data for comparable companies without
plans [reported]: Productivity: +14.8% Return on assets: +2.5%.
[Joseph Blasi, Douglas Kruse, Maya Kroumova, and James Sesil, Broadly Granted Stock Options Improve Corporate

Performance].

Another important mass-data analysis was published 2016: the Human Resource Management Journal article
'Employee ownership and firm performance: a meta-analysis' lead authored by Kelley School of Business professor
Ernest o'Boyle noted the following:

Is employee ownership a management fad? One of the concerns voiced in recent years is management fads [...];
managers could adopt employee ownership not for strategic reasons, but because of mimetic pressures and the
bandwagon effect. If employee ownership practices do not aim to improve performance and are indeed fads, then
effect of employee ownership on performance in empirical studies over the years should decline. However, if itis a
viable management practice, then firms would learn to deploy it more efficaciously over time [...] [As shown in
Table 2(b), the regression coefficient for year of study [...] indicates that the effect of employee ownership on
performance has increased over time. It is more likely, therefore, to be an organisational practice that has led to
sustained improvements in performance than a management fad.

[O'Boyle, Ernest & Patel, Pankaj & Gonzalez-Mulé, Erik. (2016). Employee ownership and firm performance: a meta-

analysis. Employee ownership. a meta-analysis. Human Resource Management Journal. 26. 10.1111/1748-

8583.12115.]

With evidence suggesting that employee-co-owned companies perform better, the question arises what's in it for
the employee. Although the gut feeling may be that the employee foreseeably only obtains 'positives', some
scientific substantiation would provide comfort. In that sense, we cite a 2019 studies by the Rutgers School of
Management and Labor Relations:

While the analysis of these rich data will continue, three important categories of impact are emerging from the
work. First, we find personal and family impacts from ESOP resources as they create real and perceived economic
stability and security. The role of ownership in asset building and work stability is the second big impact, as
ownership seems to shape employees’ actions and perceptions related to participation, inclusion, value, trust,
equity and fairness. Finally, the ESOP drives development of an opportunity structure built through skill,
knowledge, leadership development, mentorship and advancement.

Rutgers School of Management and Labor Relations' Institute for the Study of Employee Ownership and Profit

Sharing, 'Building the Assets of Low and Moderate Income Workers and their Families, The Role of Employee
Ownership', March 2019.
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Emily-Jo Sutcliffe at Unsplash]

So: reasons to go for itl

Tying this together, Employee Incentive plans have the proven potential to benefit both the company and the
employee. And against the backdrop of a global trend towards tight labor markets with HR-related items becoming
companies' bottlenecks for growth, an incentive plan can work to attract and retain employees and manage
cashflow. For growth firms, such plans may also be a way to interest more expensive staff members in joining the
company at sub-market fixed salaries, in exchange for a participation the company's envisaged future profits.

The 5 Types of Incentive Plans

So once you've decided to go for Shared Capitalism, the next quest is for the most perfect plan. And the realm of
possibilities is near-endless. So in this read, we set out what we consider the 5 main species of Incentive Plans and
explain their workings. And as we are Dutch Tax Lawyers, that is the perspective from which we highlight their
elements. Note that within these species, the details of the nuts and bolts that make up the apparatus that is the
main plan are equally near-infinite. So the below is meant to help you get started on or more invested in the subject
rather to pretend setting out a complete scope of considerations and options. Here goes our take.
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INCENTIVE PLANS | A DUTCH TAX LAWYER'S SUMMARY

> o

Typically
Works for

KPI Bonus

An employment contract clavse that instates a
right to bonus woges for the individual
employee, if and 1o the extent certain
milestones or KPls are met.

Staff members whe can effectively be
motivated and /or activared for designarad
goals within their personal conrral, like Sales
or Project Staff.

Virtual Stock

An employment contract clause that instates a

right 1o bonus wages for the individval
employee with the bonus amount linked 1o o
based on company value development.

Upper management and staff with mere
‘meta’ functions, that should manage the
perfarmance of the company os o whole os
opposed to mainly personal pervermance.

Stock Options

A forward contract that allows the employee
to purchase company stock af a pre-
determined price {exercise price} when
certain milestones are met

Early Adopters that can be enticed 1o work
for limitad wages in exchange for a risk-
reward in futore gains, and Upper
Management later on.

Depositary Stock

Cerificates 10 underlying stock, which grant
the holder the complete economic rights but
not the ‘legal rights’ [voting & meeting rights)
related to the stock whish vsvally remains
contrelled by a Stock Administration Trust.

Any staff that is encovraged to put Company
Goals first, without a direct need or want 1o
be invalved on a straregic or managerial

level.
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Company Stock

Full ownership of part of the company’s
equity, and meeting and voting rights in its
sharehalder decisions

Co-founders, top manogement and ofher key
sraff members.
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company cash position.

company cash position.

*  Shares, ance obtained, only retract after
termination in cose of specific clauses.

termination in case of specific clavses.

Shares, once obtained, only retract after
termination in case of specific clouses.

As many of the contours of an Incentive Plan can be influenced or even determined by the underlying cash
parameters, one of the most predominant ones being the tax effect, we start by briefly portraying how the Dutch
Personal Income Tax Code works.

For starters, the Code is formed around the basic principle that Income Tax should cover income derived from any

pre-defined 'Source' of income. These Sources are placed under one of three regimes that are known as the

'‘Boxes'.

Box 1 taxes, at 37,1% [up to € 69.399] or 49,5% [the excess], the year's combined income derived from the
following Sources:

e Employment;

e Proprietorship;

e Home Ownership, and;

e Other Income [gigs, profitable non-business and/or specific anti-abuse descriptions].

Box 2 taxes, at 26,9%, the income derived from the Source 'Significant Stakes', meaning remunerated income from
>5% stakes. Note that this covers direct stakes, so if a person owns 100% of the shares in a Personal Holding [PH]
entity and said PH entity receives a dividend or capital gain but does not remunerate it to the shareholder, there is
no taxable Box 2 income. If the PH's stake in the entity from which the income is derived qualifies for the
Participation Exemption [generally a direct >5% stake in an active and realistically taxed [>10% CIT] entity], the PH
itself does not have to pay Corporate Income Tax on said dividends.

Box 3 taxes, at 31%, a deemed income derived from the Source 'Savings and Investments'. This encompasses
income derived from any capital assets that have not been captured earlier, such as Portfolio Stakes (<56%), savings
accounts and investments such as rented out houses.
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The deemed income is calculated as follows: [(asset value -/- value of corresponding debts]) -/- tax free threshold
of € 50.650 per person] * Deemed Income Brackets. These brackets, in short, are:

€ 0-€50.650: 1.82%
€ 50.651 - € 962.350: 4.37%, and,
The Excess: 5.53%.

DUTCH PERSONAL INCOME TAX 101 SR CHIPEL

What's in the Box? How is it taxed?
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Guide to the 5 Incentive Types.

Type 1: The KPI Bonus. Entry Level and Highly Targeted.

The most common Incentive Plan involves a so-called 'Key Performance Indicator Bonus' which may be taylor-fit to
nudge specific staff members towards specific targets. Put briefly, the incentive is that the employee is rewarded
with an additional cash payment if and/or to the extent said specific goals or milestones are met or exceeded.

Common examples are Sales Staff who may receive an X% kickback on any closed account, or a gradually
increasing cash bonus as specific annual sales targets are achieved. Or research staff who are offered a lump-sum
bonus if a certain patent is granted, or HR staff being rewarded per highly sought senior hire.

How does it work from a legal perspective?

The KPI Bonus is implemented through a separate clause in the Employment Contract, or through a separate
arrangement or side letter. As it constitutes an additional payment of wages, it is inextricably linked to company
involvement (although some contract wording may lead to bonus severance payments upon termination or to after-
payments after termination).

The KPI Bonus, therefore, is not an equity instrument and can be linked easily to employment at the company. So: if
the employee leaves or is terminated, any financial rewards linked to the company's development or targets down
the road are naturally ended.
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And from a tax perspective?

For the employee: The bonus payment is taxable as regular wage under the Box 1 regime. This means it is added
to the year's total wage, and taxed accordingly. This means that the bonus is a 'top up' of the year's earnings,
meaning it taxed in full against the marginal rate rather than against the average rate, taking into account the
brackets. It is for this reason that many Dutchmen commonly misconceive that bonusses are subject to a higher
rate than regular wage, but this is untrue.

For the company: The bonus payment is deductible from its CIT base.

What are the ingredients?
A clear definition of the KPIs (sales targets, research targets, company growth targets);

An equally clear formula or listing of the bonus payments hitting these KPIs may trigger, and,;

The payment terms for said bonus (payable at once, at year-end, or when the books are drawn up?).

The pros and cons.

A KPI Bonus can be very targeted, meaning that specific team members can be incentivized towards highly
specific goals, and the incentive can be designed with near-infinite flexibility. At the same time, 'owning' a KPI
Bonus is not a taxable event as the bonus potential is not an asset but rather a conditional right to surplus pay. That
means that the staff member only pays tax when the Bonus Clause bears fruit. And as it isn't an equity instrument,
any rights derived from the clause naturally expire in case of leave or termination.

The other side of the medal here is that the incentive naturally prioritizes personal goals over team or company
goals, for instance prioritizing additional last-minute work on an account that is linked to the individual employee's
bonus plan but that is less significant for the company, as opposed to last-minute work on the company's most
important client who isn't earmarked for said employee. Company involvement as a whole can be limited, as the
KPI Bonus does not result in any actual ownership. Finally, a bonus may be payable even when the company's cash
position is not strong, and the tax charge on any such bonus is on the highest end of the Incentive spectrum.

How does it work? What about the Taxes? Choices & Implementation.
* A KPIBonus clause or agreement grants * Bonus wage payments (in cashorin * The bonus rightis part of the
the employee a right to a payment of kind) are taxable just as reqular wages. employment contract andis
bonus wages when specific Key . Th licable © Jiici o implemented as such.
Performance Indicators (KPls) are met, e SPpUCEUS LIRS oW g iee:
higher, however, as the Dutch 'Box - = "
* The design of a Bonus Clause or regime has progressive rates, meaning imp VNN, O Doews sy
S onanUEs 2o 5 S = = g = the employment contract or through a
Agreement is free form. The company that top-upe are gen y fully taxed e
and employee can therefore agree cna agamst the margmal rate a= opposed to separate bonus agreement,
wide range of KPIs and freely design the averagerate.
the related bonus rewards. . . bR * The clause should contain wording on
. Hage PEYMENISArS AXAS WheD oY the KPIs and the related Bonus
¢ [fthe contractual milestones are met, are due or paid, whichever comes firat. i
however, the Bonus Right also legally =
¥ = el * Wage tax 1s levied first and payable by !
gives the employee a legally binding Yiagekxalevies it encl payebie by * KPl's:
Bonus Claim. The claim is enforceable the Qm}"lo-"’er' ENCHE Tl c.rcc“‘wd « Sales Targets:
e against the employee's end of year He
' assessed Personal Income Tax charge. * R&D Targets;
* The Bonus Clause is linked to the * Productivity Targets?

.

There are specific anti-abuse clauses
that may prohibit ‘exceasive’ bonus Bonus Clonditions:

clauses, for nastance in the financial + Lump Sum Clff Bonus;
sector. This is meant to inhibit ‘perverse’ i

employment contract, which means that
any bonus right ends upon termination
save where SPECIjC clauszes deterrm.ne

otherwise. * « D@t s
meentives that are considered to Percentage Bonus;
* The Bonus Right is not an equity potentially result from high variable vs. * Bonus Shares?
mstrument. Imited fixed wage payments
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Virtual Stock is a bit of a hybrid instrument; from a tax and legal perspective, the employee has a Bonus Clause. But
from an economic or business perspective, the bonus potential is linked to the company's real or hypothetical
stock price development. This means that the involved staff member is encouraged to pursue team or company
goals over individual goals, should these juxtapose.

How does it work from a legal perspective?

Much like the KPI Bonus, the Virtual Stock ownership is implemented through a clause in the employment contract
or through a related side letter or separate agreement. As the name indicates, Virtual Stock is not an equity
instrument but a bonus wage clause that mimics stock ownership through its link to company vale development.
This means that involved is wound down naturally upon employee termination, and unlike actual stock it does not
necessary require separate agreements to that end.

And from a tax perspective?

For the employee: Just like the KPI Bonus, the Virtual Stock bonus is an additional payment of regular wage, which
is equally taxable under the Box 1 systematics and at the applicable marginal rate. And just like a KPI Bonus and
contrary to actual stock, owning virtual stock itself incurs no taxation until an actual bonus is paid.

For the company: The Virtual Stock bonus payment is deductible from its CIT base only if the employee involved
does not earn more wage than € 591.000 in that specific year. If the wage exceeds said threshold, the Virtual Stock
bonus payment is not deductible.

What are the ingredients?
A proper definition of the Virtual Stock stake [i.e.: what percentage of the company is the employee attributed and
at what value], and;

The payment terms, such as whether the company value increase bonus is payable on an annual basis or only
upon an Exit Event, and when such payment then takes place.

The pros and cons.

Virtual stock encourages the employee to prioritize company value over their own position within it. Extending
Virtual Stock is simple when compared to implementing an actual employee stock ownership plan and owning it
incurs no tax costs until any bonuses are actually paid.

Cons are that company performance-linked bonus potentials can leave freeloader behavior untouched, although
this may be mitigated through termination and the related end of the bonus clause. Also, virtual stock that is
payable annually and linked to company value increase does not take into account cash position and valuation can
be difficult or a cause for debate, which can be disincentivizing. Finally, virtual stock does not lead to any actual
company ownership, and when bonuses are paid, they are taxed againstt conditions at the unfavorable end of the
spectrum.
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VIRTUAL STOCK - SR CHIPEL

How does it work? What about the Taxes? Choices & Implementation.

* The Virtual Stock is implementedlike a

* Virtual Stock is a Bonus Right with Bonus
Conditions linked to the (hypothetical)
company stock price development.

* Justlike a KPlBonus, it is implemented
through an contract clause or
agreement that grants the employee a
right to a payment of bonus wages but
contingent on Company Value as
opposed to personal KPls.

* The design of such a Bonus Clause or
Agreement is equally free form. If the
contractual milestones are met,
however, the Bonus Right gives the
employee a legally binding Bonus
Claim enforceable in court,

* Virtual Stock is not actual stock,
meaning that it i= not an equity
mstrument. However, the employee
does derive benefits from the
development of the value of the
company development as a whole.

* Virtual Stock, from a tax perspective,

‘simply’ means that the employee hasa
conditional claim to Bonus wage
payments (i cash orin land), which are
taxable the same as regular wages.

Here too, the applicable rate on these
bonus payments can seem higher, due
to the systematics of the progressive
mecome iax rate.

Wage 1= tax is payable when the bonus
iz owed or paid, whichever comes first.
The Wage Tax is withheld by the
employer and later credited against the
employee's end-of-year Personal
Income Tax assessment

A major difference between Virtual and
Proper Stock, is that owning virtual shaes
costs nothing whilst receiving the Capital
Gain-ish bonus i3 taxable in Box 1,
whereas the owning Proper Stock can
cost money (de-facto wealth tax) with

KPI bonus, with wording pertaining to
bonus conditions linked to company
value development

separate bonus agreement,

* Implementation through o bonus cdavse in
@ the employment confract or through a

* The clause should contain wording on
the Bonus conditions.

* Things to think about:
* Is a bonus payable upon an Exit

Event, annually, or in any other
periodicity?

Is the bonus equal to the company
stock development througheut the
enrcllment period, or derived
from it (Le.: 10% increase=€ 10k
bonus, 20% increase = € 25k and
soon)?

capital gains being tax free.

Note: from here on out, the plans involve equity.

Employee Incentive Plans' center of gravity can largely levitate between upfront cash and long-term ownership.
And actual ownership, from a legal perspective, is implemented through some sort of equity [stock] ownership.
And generally, proceeds derived from stock ownership are taxed at a friendlier Personal Income Tax rate than
wage proceeds, largely because the first are not CIT-deductible and -when paid in the form of dividends- come
after corporate tax, whereas bonus wages (generally) are deductible for the company. On a cumulative level, the
applicable rates should add up to comparable rates. But for the employee, ownership may just 'feel' different.
Better.

Now as company ownership follows from stock or stock derivatives ownership, implementing such a scheme
contains two elements with each their distinct tax consequences: getting the equity to the employee, and the
employee's subsequent ownership of the equity. From a tax perspective, any implied or explicit discount on
'getting the equity to the employee' is taxable as a wage benefit in kind. And depending on how the stake is
structured, the employee's subsequent ownership is taxed either in Box 2 or 3. The friendlier regimes, that require
an entry ticket that may come at a tax price. As a company's value increases more rapidly, it becomes more
rational from a tax perspective for the employee to 'take' that increase as a capital gain rather than as a bonus.
Therefore, frontloading a shift to equity is the tax advisor's choice, but the company's and the employees' cash
positions need to be at a certain level to support that shift.

And as equity ownership is governed by property and company law as opposed to labor law, implementing
ownership generally requires additional paperwork as the company will generally want to secure its rights in case
the employee relationship turns sour. And the cap table should remain manageable if the company's investor pitch
is to remain attractive. Put briefly: some legal footwork should be done to govern what happens during a happy
marriage, but also in case of an ugly divorce. So: from this equity point on out, the incentive plans become more
involving, but also more delicate.
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Type 3: Stock Options. Contingent Ownership.

Stock options, put briefly, are an agreement that offers the employee a call option on company stock. And this call
option may be subject to conditions. When the employee 'exercises' the option, they obtain company stock at a
pre-determined price, which may but generally doesn't equal the stock's Fair Market Value. The subsequent
shares may be subject to drag-along clauses, meaning that the employee is to sell their stock to an investor in case
of any Exit Event.

How does it work from a legal perspective?

The stock option is granted through an option clause in the employment contract or through a seperate agreement.
This means that some wording is required if the intent is for the option only to be exercisable if the employee is still
involved with the company. Also, if the subsequent stock ownership is to be subject to conditions (for instance
pertaining to voting rights or procedures, dividend policies and hand-back clauses in case of termination so as to
prevent continued benefits after '‘Bad leavership'), the stock option should be accompanied by a shareholder
agreement that links to the subsequent stock and is triggered upon the option's exercise.

And from a tax perspective?

For the employee: In principle [we know, we know], a stock option would be considered an equity instrument. This
means that its transfer or extension to the employee could trigger wage and income tax on any implied or explicit
discount, and the stock ownership itself would be taxable under the Box 2 or Box 3 regime depending on its
structuring. However, as valuing an option can be extremely complicated and then still highly volatile, especially if
the option pertains to stock in non-listed entities, a special tax rule [lex specialis] was introduced to postpone any
taxation until its exercise.

Put briefly, any delta between -on the one hand- the option premium and strike price and -on the other hand- the
Fair Market Value of the underlying stock obtained through said exercise [which is valued at reference transaction
price or DCF-value absent one] is taxable as a wage benefit. The resulting stock ownership is then taxed still under
the more favorable Box 2 or 3 regime.

For the company: The grant of option rights is not deductible from its CIT base, and neither is the subsequent
exercise. This makes sense, as it is not really a business-related expense, but rather a dilution of the other
shareholders' stakes.

ARCHIPEL TAX ADVICE B.V. DEN HAAG DISCLAIMER
- - eanr A — Prinses Beatrixlaan 5 | 2595 AK Archipel Tax Advice B.V. is een besloten vennootschap opgericht naar Nederlands recht en is geregistreerd bij
Tax advisors | Belastingadviseurs T — +31 (070 221 1771 de Kamer van Koophandel onder nummer 701.141.45. De algemene voorwaarden van Archipel Tax Advice B.V.
zijn van toepassing op dit schrijven, dat uitsluitend bedoeld is voor de geadresseerde.
ONLINE CONTACT MAASTRICHT

E — info@archipeltaxadvice.nl A — Wilhelminasingel 92 | 6221 BL
W — archipeltaxadvice.nl T — +31 (0)43 204 1064

intended solely for its addressee


https://www.archipeltaxadvice.nl/insights/fiscale-bedrijfswaardering-dcf/
https://www.archipeltaxadvice.nl/insights/fiscale-bedrijfswaardering-dcf/

AVARCHIPEL

VWAV TAX ADVICE

HELPING YOU, YOUR BUSINESS
AND YOUR FAMILY MOVE FORWARD

What are the ingredients?
An option clause or agreement that contains wording on:

How exercising rights vest and un-vest;
What the Exercise Events are (when the option can be called), and;
The exercise price (lump sum or percentage?).

A subsequent Shareholder Agreement that sets terms and conditions for the stock obtained through exercise, such
as:

Tag- and drag along rules;
Leaver Clauses;
Voting Procedures, and,;

Dividend and Exit policies.

The pros and cons.

An option plan, often called an Employee Stock Option Plan or "ESOP", is a suitable way to involve employees in
the company's future and future value developments without inducing an upfront cash-out for the company or a
tax-costing asset for the employee. If the option's Exercise Events are designed well, the equity event can be
conditional on the employee's continued involvement with the company and any cash-out can be linked to cash-in
events such as certain cash positions or investments.

However, until exercise, the option bears no immediate fruits such as dividends nor does it carry meeting or voting
rights. And if the company has a tough year, the option may become an inefficient incentive as it may become
unattractive to exercise. Yet if the company does very well, exercise becomes more attractive as the delta between
the exercise price and the stock Fair Market Value increases, giving rise to a potentially significant tax hit which
may in cases not align with cash positions.

STOCK OPTIONS = €SFCHIFEL

How does it work? What about the Taxes? Choices & Implementation.
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* Employee Stock Options grant the
employee a call option on company
stock; the employee can purchase
company stock at a pre-determined
price when pre-determined events
occur or milestones are met.

* Until the option is exercised, the
employee is not a shareholder and the
option plan offers them no direct cash
bonus element.

* As the exercise price is pre-determined
(e.g.: setat alump-sum or ata
percentage of stock FMV), the
employee has an incentive to help
mcrease company value.

* After exercise, the employee becomes
a shareholder. Any vesting schemes,
leaver clauses, voting procedures etc
should be agreed on beforehand.
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* Although Stock Options hold value and
any value-transfer to an employeeis in
principle considered as taxakble wage,
granting an Option Right is not yet
taxable due to a specific deferral regime
in the Wage Tax Act.

* Rather, the taxable event occurs when
the employee exercises the option, with
the taxable benefit consisting of the
difference between [1] the exercise

price and [2] the so obtained Stock's Fair

Market Valis. Any such delta is taxable
as a wage benefit in kind, in Box 1.

* After the Stock is obtained through the
exercise, the stockand its proceeds are
taxable under the shareholder regimes

of Box 2 (= 5% stakes) or Box 3 (<5%).

}wna Pald

Exarcise & Share. Tronsfer
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The employee’'s Stock Opticn and any
conditions for the shareholding resulting
from its exercise are arranged
separately from the employment.

* Implementation through an Option
Agreement.

* Conditions for Shareholdership can be
stipulated In o subsequent Shareholder
Agreement.

The conditions for exercise and
shareholding should be determmed:

+ Is the exercise price fixed or
Iinked to Stock Price?

¢ Are there Leaver Clausesin the
Option and Sharehelder
agresmenta?

+ When can the optionbe
exercised: after a certain amount
or years worked, in case of an
exit, other milestones?

which is
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Company stock bears two types of rights: (1) the legal rights such as meeting and voting rights, and (2) the
financial rights such as a claim to the profit reserves (dividends) and equity (capital gains / exit proceeds).
Depositary Stock, also known as Share Certificates or Stock Receipts, are issued by a shareholder and grant the
Depositary owner all the economic rights whilst the legal rights remain with the shareholder.

How does it work from a legal perspective?

This generally involves a Share Administration Foundation or Trust to own the shares. The company's board
generally heads said trust or foundation and exercises the legal rights, while the Depositary Shares are extended
to the intended financial beneficiaries. This 'splitting up' of the shares results in an economic dilution of the cap
table, without the decision making procedures following suit. The Depositary Stock owners have no voting or
meeting rights. However, they are considered an equity instrument and are not intrinsically linked to any company
employment or involvement. Therefore, any governance of such requirements should be implemented through a
separate agreement, known as a Depositary Shareholders' Agreement. The Trust Bylaws govern how the
Depositary Receipts are managed.

And from a tax perspective?

For the employee: Depositary Stock is treated equally to actual Stock. When the employee obtains the instrument,
any implied or explicit discount compared to its Fair Market Value is taxable under the Box 1 systematics as wage
in kind, and the subsequent shareholding is taxable under either the Box 2 or Box 3 systematics, depending on
how the stake is structured.

For the company: Depositary Stock is treated equally to actual Stock, so the issuance is not deductible from its CIT
base.

What are the ingredients?
Administration Trust Bylaws that govern how and when the Stock Proceeds are paid on, as well as other possible
governance wording regarding -for instance- voting (if any), and,;

Depositary Shareholders Agreement containing wording on items such as Vesting Schemes, Leaver Clauses, Drag
and Tag Along arrangements and Exit Events.

The pros and cons.

Depositary Stock is a way to share the Cap Table with a broader range of beneficiaries without necessarily
obfuscating the company's decision-making process accordingly. Depositary Stock are treated equal to actual
stock and are therefore taxable, once obtained, under the more favorable tax regimes of Box 2 or Box 3 depending
on how the stake is structured. As it is an actual equity instrument, the participating employee is financially
encouraged to pursue company goals and help increase its value and profitability.

However, due to the lack of actual Stock-related rights such as voting or meeting rights, the company involvement
is often less than is the case with actual stock. And as transferring the Depositary Stock has wage tax consequences
if an implied or explicit discount is applied, an accurate valuation of the stock is material in properly determining
the materiality of said consequences whilst valuing non-floating stock can be highly comprehensive. As the Stock is
not automatically linked to company involvement as an employee, contracting should cover Leaver events to
ensure hand-backs in case of unwanted notices. Finally, if the stock is taxable under the Box 3 regime but does not
perform in a cash-basis, it may become increasingly expensive and worrisome to own such shares for the
incentivized employee as the tax costs may precede any actual cash returns, potentially disincentivizing the
employee from pursuing company value increasing goals.

ARCHIPEL TAX ADVICE B.V. DEN HAAG DISCLAIMER
A — Prinses Beatrixlaan 5 | 2595 AK Archipel Tax Advice B.V. is een besloten vennootschap opgericht naar Nederlands recht en is geregistreerd bij
T — +31(0)70 221 1771 de Kamer van Koophandel onder nummer 701.141.45. De algemene voorwaarden van Archipel Tax Advice B.V.
zijn van toepassing op dit schrijven, dat uitsluitend bedoeld is voor de geadresseerde.

ONLINE CONTACT MAASTRICHT
E — info@archipeltaxadvice.nl A — Wilhelminasingel 92 | 6221 BL
W — archipeltaxadvice.nl T — +31 (0)43 204 1064




AVARCHIPEL
VAV TAX ADVICE

DEPOSITARY STOCK

How does it work?

* Depositary Shares are a Dutch equity
instrument through which the control-
relatedrights linked to the stock can be
separated from the economic rights.

* The actual stockis generallyissued to a
so-called STAK [Stichting Administratie-
Kantoor or Stock Administration Trust]
who, in turn, issues Depositary Stock
(also known as Stock Certificates or

HELPING YOU, YOUR BUSINESS
AND YOUR FAMILY MOVE FORWARD

What about the Taxes?

* Under Dutch tax law, Depositary Stock

and Reqular Stock are treated as equal
mstruments, save very hmited valuation
mark-downs that could be made due to
lack of control.

* This means that upon obtaining the

stock, any imphed or explicit discount in
employee purchase price vs. the stock's
axed as a wage benefitin kand

AVARCHIPEL
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Choices & Implementation.

* Installing Depositary Shares requires a
number of stepa:

=
@ﬂ

= Incorporation of a STAK and draffing of the
“Stock administrafion rules’, then allocating
Stock.

* lssuing of Depositary Stock to the employee
and drafting the Depositary Agreement.

Stock Receipts) to the incentivized

employee,

* The Trust exercises the stock’s meeting
and voting rights, and the board of said
trust generally consists of the
company s Directors and/or
shareholders. This means there s no
dilution of control.

ofit Rights

* After the Stock is obtained through the
exercise, the stockand its proceeds are v
taxable under the shareholder regimes L
of Box 2 (2 5% stakes) or Box 3 (<5%).

8
+ Wil there be a discount?

FMV Jan Lst
% Deemed Income (= 5.69%)
% 31% gy
* What are the Depositaries

IL0% - con (maxd e c-c‘n_cimuns fgcnr Leaving, Dividends,
65% - 6,.55% (tigpme point) Selling, etc?

&
88

Remitted Income
* 26,99

* The Depositary Stock-owner does, * Decision items:

however, share in the company's

dnidends and capital gans through this

'equity instrument light'.

FMV
Purchose Price
Taxohle Discout |

Type 5: Company Stock. The Ultimate Long Term Thing.

Company Stock means full co-ownership of the company's equity and the right to be called up for (and usually also
vote during) the company's shareholder meetings. The Stock-owner is a company-owner and has a claim to its
profits (dividends) and to the Stock's sales proceeds (capital gains). This is the instrument to reward and secure
Co-Founders and other true Key Personnel for the long term.

How does it work from a legal perspective?

Company Stock is created through a notarial deed and the owners are registered in the company's Stock Owner
Registry. These are the Persons that participate in the company's equity and that take the company's shareholder
decisions. Stock Ownership is not governed by labor law but by company and civil law, and absent any specific
clauses to that end, it is 'absolute’ and not contingent on company involvement.

And from a tax perspective?

For the employee: As touched upon above, employee equity instruments are the entry ticket to hopping from the
'default' Box 1 regime on employee profit sharing to the more favorable Box 2 and Box 3 regimes. However, that
entry ticket may have a price, as it would require obtaining such an equity instrument (stock) which may either cost
money upfront (cash or loan) or carry a wage tax element to the extent buy-in is available under an implicit or
explicit discount. The subsequent ownership is taxable in Box 2 (26.9% tax on remunerated proceeds) or Box 3
(81% on deemed proceeds).

For the company: Similar to Stock Options, the issuance of Stock is not deductible from its CIT base.

What are the ingredients?
A Stock Ownership Plan, that covers who is elligible and under what conditions and how Ownership Rights vest
(etc), and;
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A Stock Owners Agreement, which governs elements of the subsequent ownership such as Vesting Schemes,
Leaver Clauses, Drag and Tag Along arrangements and Exit Events.

The pros and cons.

Company Stock is the ultimate incentive for Key People that must stay and who are instrumental to the company's
functioning and development. As this instrument implements full equity ownership, the connectedness to the firm is
greater than with any other incentive instrument. The proceeds derived from Equity instruments are generally
subject to more favorable Personal Income Tax regimes than those derived from employment. And when such a
proceed can be a significant Exit Amount, the incentive to help advance the company is tremendous.

However, the wider Stock ownership is spread, the more complicated its cap table and decision making process
becomes. In some cases, this may be detrimental to investability. And: absent any specific clauses to that end,
company Stock ownership has no immediate link to company employee involvement. In some cases, the Box 3
regime may be detrimental, for instance where the deemed return increasingly exceeds the actual return
specifically on a cash basis, as this may result in tax cash-outs preceding any cash events.

COMPANY STOCK

AVARCHIPEL
WAV TAX ADVICE

How does it work? What about the Taxes? Choices & Implementation.

* Stock is an equity instrument, which * The Stock Ownershipis implemented by

.

With stock, the employee shares in the
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company's equity [profits and capital
gains] and holds meeting and voting
rights for the General Shareholder
Aszembly, whose imfluence is
requlated through the Company's
Articles of Association.

This means that the employee is a full
(co-)owner of the company.

The employee is therefore incentivized
to put in efforts and take decisions in the
best interest of the company as a whole,

Absent any specific clauses, the
company ownership is not directly
linked to mvolvement with the company
as an employee. Therefore, the
employee Stock Ownershipis often
‘conditicnalized’ through a Shareholder
Agreement that—in free form- setsthe
parameters for equity stake.
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means that ownership unlocks accessto
the more favorable regimes of the Boxes
2and 3.

Any dividends distributed to the
employee, therefore, are subject to more
favorable PersonalIncome Taxrates
than bonuses are, However; the
dvidend payments are after-tax and
non-deductible, as opposed to Bonus
Payments.

For obtaining and owning the stock, the
same considerations go as for the
depositary stock (ref. previous visual).

Remitted Income
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DISCLAIMER

By

general terms and cor

isguing or transferring shares to the
employee. The conditions for the
ownership can be setin a Shareholder
Agreement,

* lssuing Stock to the emplyee.

* Drofting o Shareholder Agreement setting
% terms for ownership & wind-down.

* Decision pointa:

« Wil there be a discount?

* How will Exits and Leaver-events
be treated?

« Wil there be voting rights?

» Vesting?

+ And: choice for Box 2 or 37
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When designing an equity plan, some questions turn out to be evergreens. We walk through a few to mitigate any
needless fuzziness in your process.

.

Why does this seem so complicated?

Because there is a near-infinite amount of decisions you can make in the design of a Participation Plan due to the
Freedom of Contracting. And because the Dutch Tax Code is quite adamant about none of those choices leading to
the tax free 'Equitization' of an employee's labor for a valuable company.

Don't stress - designing a great Incentive Plan is a highly rewarding and creative process and once you've become
invested in the topic, you'll design a plan that gets your highly valuable business partners invested in you. And:
that same freedom that can seem daunting at first, soon becomes a basis for a highly tailored plan that suits your
wants and needs like a glove.

| want to give my employees Stock. Since | have never made a profit yet, can | value them at zero?

Short & simple: no. Unless something really weird is going on. The theory behind the Arm's Length valuation that is
central to establishing taxes, is that related parties (such as an employer and an employee) cannot influence tax
charges by basing them on pricing that an unrelated party could not opt for. Note: this doesn't mean that the
employee must be charged the external price, but it does mean that any discount is calculated using the external
price as the reference point vis 4 vis the charged price to determine whether a taxable discount was given.

How is that external price established? If there is a recent and representative share transaction with an external
party (such as an investor), the company valuation concluded in that transaction is apparently the external price
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and serves as the basis. If there is no reference point, the Discounted Cashflow Method is the preferred pricing
method. This is because it is a dominant method in corporate finance practices where unrelated parties come up
with bids, and because on a theoretic level the DCF-Method looks at future cashflows rather than past cashflows
and that is precisely what an investor (who 'purchases the company's future promise') would be concerned with.
So: if you argue that your company value is nil, you equally argue that you will neither be growing not profitable,
and you would equally sell me a share at € 0. If that is the case, give me a call!

We understand that for certain young companies a lack of a historical performance track-record makes it hard to
project future cash flows. Nonetheless, the Tax Authorities may not want to deviate from the DCF-Method, so why
not give it a decent try anyway? The proprietor's business case may serve as a sound basis, with downward
adjustments for cash flow projections that are intended more to attract investors/financiers than to reflect the most
probable business trajectory.

How can | limit Stock value if | accept that my company itself is not worthless?

It is important to distinguish between company value and share value. I often see it this way: if you buy a bowl of
100 Red Skittles for € 10, you can realistically deduce that every Red Skittle it contains is worth € 0.10. But if you'd
purchased a bowl containing 90 Red Skittles and 10 Mars Celebrations for that same € 10, that pro rata valuation no
longer holds up. The same logic applies to Share Types and Share Classes.

If your company valuation is such that it appears unfeasible to extend equity to employees in any meaningful way,
it may be worth considering issuing shares with certain caveats. For instance: shares with a Liquidation
Dispreference up to the current company valuation and bearing Dividend Rights only to profits made from their
issuance onwards. Be aware that in such a scheme, you'll sacrifice some of the scheme's simplicity though.

And how can | mitigate any discount if the upfront cash needed to purchase the envisaged stake isn't

available?

If the employee purchases the Stock involved in the plan, any tax on the equity transfer event is out of the question.
But as company value increase (and as the incentivees are Millennials or younger), it become less and less likely
that the employee has said upfront cash available.

A common method to mitigate this, is to lend' the employee the money. That means the employee forfeits on the
upfront price and is offered an instalment scheme, which carries an arm's length interest rate for tax purposes. The
employee can then use any dividends or capital gains received to pay down this loan, and ultimately gets
disposable income only after said loan is paid-in. This economically works as an assimilation period, as the
employee pays back- dues for the company value already built up prior to their equity involvement. This leads to
less 'skin in the game' (but an enforceable debt nonetheless) for the employee and gives rise to some anti-abuse
measure risks, but may improve options for issuing meaningful stakes.
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How do | choose and opt for a Box 2 or Box 3 allocation of employee equity?

Box 2 is the regime for income derived from significant stakes and Box 3 the regime for income from portfolio
equity stakes. A personally held equity stake crosses the bridge from 'portfolio’ to 'significant’ if it equals or
exceeds 5% of any share 'type'. So put briefly, if the shareholding is structured such that the employee ultimately
owns 5% or more in the topmost legal entity in any chain of entities involved, the stake is allocated to Box 2. Note
that any entity-to-(non-tax haven)-entity stake that equals or exceeds 5% (of the total nominal paid-up share
capital), in turn, falls within the scope of the Participation Exemption for Corporate Income Tax, meaning that no tax
is due on any dividends or capital gains derived from such stakes until they are paid onwards to the private
individual behind the ultimate entity. This de-facto deferral mechanism can prove useful.

When choose one or the other? Box 3 takes the equity stake's value at Jan. 1st, applies a progressive deemed
return rate of 5,53% maximum [2022] to said value and taxes that return at 31%. Box 2, meanwhile, taxes any actual
returns ate 26,9%. Since the Box 3 tax charge is effectively capped at 31% of 5,53% return, a quick sum shows that
if the stake's return exceeds [(31,0% / 26,9%) * 5,53%=] 6,37% on an annual basis, a structuring that facilitates a
Box 3 allocation is rational from a tax perspective. However, as the tax charge is annual, it may be more enticing
from a cash perspective still to opt for the potentially less favorable but more matched in timing systematic of Box
2.

| want to issue stock to a Dutch employee in the non-Dutch HQ. Would that still be taxable in the Netherlands?
Yep. The stock issuance is linked to the employment contract and if that is executed in the Netherlands, any such
issuance (provided there is a discount, of course) is part of the Dutch employment wage.
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SETTING UP AN INCENTIVE PLAN

1. Partnerships
‘Anthology’

We start out with an
old-fashioned creative
and adviscry sessions,
during which we
presenta 101 ofthe 5
Incentive Options and
showcase our
‘databaze’ of ideas and
best practices. You
digest this mformation
and mix 1t with your
busmess ideas.

HELPING YOU, YOUR BUSINESS

AND YOUR FAMILY

2. Blueprint
(Tax & Legal)

Once we have
established the outlne
of your Bespoke
Option, we draft a deck
that explains the
workings; both the
economics andlegal
documentation. This
note usually leads to
A/B choices which we
analyze and walk
through together.

3. Discuss with
Beneficiaries

When the Blueprmt is at
a satisfactory pomt, you
take the outhned
offering to the
envisaged
beneficiaries and
discuss. We can use
any input to fine-tune
the details of the
central plan and fmalize
the playbook.

4. Draw up
contracts

This definite versionis
then implemented by
drafiing the required
contracts and/or deeds
and 'signing them to
life’, This may require
the mvolvement of a
Notary Lawyer and a
Contract Lawyer may
be desirable. After the
signatures, the
Incentive Plan is live!

This read sets out an array of tax and some legal considerations. But above anything, an Incentive Plan is based on
your business vision and goals. So usually, the process starts with just that. You should decide, for yourself, what
your dream Incentive Plan looks like. Then, you call us.

AVARCHIPEL
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5. Implementation
with payroll, possibly
dashboarding

&

For implementation, we
can help you payroll
admimnistration
mmplement the plan,
and help you with its
dashboardmg if
desired, with our
preferred parmers.
This allows monitoring
ofthe plan after its
adoption.

We start with a '101' in which we explain the Tax & Legal parameters, and this may set the range of options
that are feasibly available in your situation.

Together, we then design a best plan within that range and blueprint it, then take some time to digest and
'test' its workings in different hypothetical scenario's.

Once you are satisfied with the polished Blueprint, you discuss with the beneficiaries whether they find it
incentivizing, comprehensible and otherwise, well, a good plan. We can tighten the final nuts 'n bolts, then;

We draft the contracts and/or the deeds, potentially together with Contract Lawyers and/or Notary
Laywers. Your service level is your choice; the more you want to arrange upfront the more an extra pair of
eyes adds. And don;t worry; we have preferred suppliers who we will happily propose and involve in
making your vision work smoothly.

Once all the documents are signed, your plan is live. We can then help your payroll departmen implement
the plan, an possibly involve our preferred dashboarding software suppliers so that the plan can be
monitored on an ongoing basis, providing the beneficiaries with real-time information on the fruits of their
extraordinary efforts and preventing different readings down the road.

We love this neck of our professional woods and would be eager to explore your situation and considerations. Feel
free to schedule a chat or get in touch, and we will walk it through together.
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